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Annotated Personal Directives Act 

Part 1  
 
Definitions and Application  
 

1 Definitions  
 
1 In this Act, 
 
 (a) “agent” means a person designated in a personal directive 
to make personal decisions on behalf of the maker; 
 
WLH v Capital Care Group Inc (Capital Care Group or Capital Care), 2018 ABQB 479 
 

The Court acknowledges SR as “agent” for WLH and makes ruling on the release of 
medical information to SR as agent.  Capital Care Group Inc refused to release 
records citing s. 11(1) of the Health Information Act.  In ordering the release of the 
records as requested by the agent, the court reasons: 
 
Agency Under a Personal Directive 
[19]           A patient’s medical records belong to the patient and they must be 
produced upon demand. An agent in WLH’s position under a personal directive 
steps into his director’s shoes for this purpose.  In these circumstances, if there are 
any residual privacy rights with respect to the patient’s medical information, they 
now reside in the agent once the personal directive comes into force. 
[20]           As I read the Health Information Act, the term “applicant” as it is used in 
para 11 is equivocal or ambiguous. If the concern is really about privacy, given the 
state of the common law, the “applicant” must refer to someone other than the 
patient, or her agent under a Personal Directive.  At least, if there is an ambiguity, I 
am going to interpret it in favour of production to the agent.  The overriding 
concern is that an agent under a personal directive cannot perform their function 
if they do not have access to the health records. Perhaps more importantly, if this 
really is a privacy matter, rather than a medical matter, the overriding principle is 
that privacy legislation should not be used to frustrate legitimate objectives, or 
these reasonable expectations. ( Aecon Industrial Western v International 
Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, forgers and 
Helpers, Local Lodge No. 146, 2013 ABQB 122 (CanLII), 558 AR 108;    Royal Bank 
of Canada v Trang, 2016 SCC 50 (CanLII)). 
 

 
 (b) “capacity” means the ability to understand the information 
that is relevant to the making of a personal decision and 
the ability to appreciate the reasonably foreseeable 
consequences of the decision; 
 
 (b.1) “complaint” means a complaint made under section 24.2; 
 
 (c) “Court” means the Court of Queen’s Bench; 
 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-h-5/latest/rsa-2000-c-h-5.html
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb122/2013abqb122.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc50/2016scc50.html


 (d) repealed 2008 cA-4.2 s145; 
 
 (e) “guardian” means, except in section 7(1)(e), a guardian 
under the Adult Guardianship and Trusteeship Act; 
 
 (f) “health care” means any examination, procedure, service 
or treatment that is done for a therapeutic, preventive, 
palliative, diagnostic or other health related purpose; 
 
 (f.1) “health information” means health information within the 
meaning of the Health Information Act; 
 
 (g) “legal representative” means an attorney under the Powers 
of Attorney Act or a guardian or trustee under the Adult 
Guardianship and Trusteeship Act; 
 
 (h) “maker” means a person who makes a personal directive; 
 
 (i) “nearest relative” means, with respect to any person, the 
      relative of that person first listed in the following subclauses, relatives of the whole blood     
      being preferred to relatives of the same description of the half-blood and the elder or eldest    
      of 2 or more relatives described in any subclause being preferred to the other of those     
      relatives regardless of gender:  
 
(i) spouse or adult interdependent partner;  

 
(ii) son or daughter;   

 
(iii) father or mother;  

 
(iv) brother or sister;  

 
(v) grandfather or grandmother;  

 
(vi) grandson or granddaughter;  

 
(vii) uncle or aunt;  

 
(viii) nephew or niece;  
 
(j) “personal decision” means a decision that relates to a personal matter and includes, without 
limitation, the giving of consent, the refusal to give consent or the withdrawal of consent to health 
care;  
 
(k) “personal directive” means a directive made in accordance with Part 2;  
 
(k.1) “personal information” means information, including health information, about an identifiable 
individual;  
 



(l) “personal matter” means, subject to the regulations, any matter of a non-financial nature that 
relates to an individual’s person and without limitation includes:  
 
(i) health care;  
 
(ii) accommodation;  
 
(iii) with whom the person may live and associate;  
 
(iv) participation in social, educational and employment activities;  
 
(v) legal matters;  
 
(vi) any other matter prescribed by the regulations;  
 
(m) “personal service” means a service provided with respect to a personal matter; 
 
(m.1) “Public Guardian” means the Public Guardian appointed under the Dependent Adults Act; 
 
(m.2) “represented adult” means a person who is the subject of a guardianship order made under 
the Adult Guardianship and Trusteeship Act;  
 
(n) “service provider” means a person who carries on a business or profession that provides or who 
is employed to provide a personal service to an individual and when providing the service requires a 
personal decision from the individual before providing the service;  
 
(o) “significant change” means an observable and sustained improvement that does not appear to 
be temporary.  
 
                                                                                       RSA 2000 cP-6 s1;2002 cA-4.5 s63;2007 c37 s3; 2008 cA-4.2 s145 

 
   

2 Application 
 
2 This Act applies only to personal directives made on or after 
December 1, 1997. 

                                                                                                     1996 cP-4.03 s2 

 

 
 

Part 2  
 
Personal Directives  
 

3 Who can make a personal directive  
 

4 Personal directive by dependent adult  
 

5 Requirements of personal directive  
 



6 More than one personal directive  
 

6.1 Form of personal directive 7 Contents of personal directive 
 

7 Contents of a Personal Directive 
7(1)  A personal directive may contain information and instructions respecting any personal matter, including, 
without limitation, the following: 
 
                           (a)    respecting the designation of agents and their authority; 
                           (b)    designating one or more persons to determine the maker’s capacity under section 9; 
                           (c)    naming the persons who are and the persons who are not to be notified of the coming 
into effect of the personal directive; 
                           (d)    providing instructions with respect to access to confidential information about the 
maker; 
                           (e)    if the maker is a guardian of a minor, designating an agent to take over the care and 
education of the minor until 
                                  (i)    another guardian of the minor takes over the care and education of the minor, 
                                (ii)    a guardian is appointed to take over the care and education of the minor under the 
Family Law Act or the Child, Youth and Family Enhancement Act, or 
                               (iii)    a determination is made under section 10.1 that the maker has regained capacity. 
 
 
SC v TC 2018 ABQB 1051 
During an application to determine whether a Guardian of a represented adult could give consent to the 
adoption of the child of that represented adult, the court confirmed the ability of a maker of a personal 
directive to appoint a temporary guardian should the maker lose capacity. S.7(1)(e) (paragraph [34]) 
 

7.1 Public Guardian as agent  
 

7.2 Registration of information  
 

7.3 Directive made outside Alberta  
 

8 Revoking a personal directive 
 

9 Bringing personal directive into effect  
 

10 Personal directive ceases to have effect  
 

10.1 Determination of regained capacity 
 

 

 

Part 3  
 
Agents  
 

11 Effect of agent’s decisions  

12 Limitations on agent’s authority  



13 Duty to consult  

14 Agent’s authority 
 
   14(1) Unless a personal directive provides otherwise, an agent has 
              authority to make personal decisions on all personal matters of the 
              maker. 
 
       (2) An agent must follow any clear instructions provided in the 
             personal directive that are relevant to the personal decision to be 
             made. 
 
       (3) If the personal directive does not contain clear instructions that 
             are relevant to the decision to be made, the agent must 
 
                (a) make the decision that the agent believes the maker would 
                      have made in the circumstances, based on the agent’s 
                      knowledge of the wishes, beliefs and values of the maker, 
                     or 
 
                (b) if the agent does not know what the maker’s wishes, 
                     beliefs and values are, make the decision that the agent 
                     believes in the circumstances is in the best interests of the 
                     maker. 
                       
                                                                                                         1996 cP-4.03 s14 

 
Sweiss v. Alberta Health Services, 2009 ABQB 691 
 

Section 14(3) 
o 14(1)(3)(a) 
o 14(1)(3)(b) 

 
[46] Section 14(3) of the Act provides assistance in determining the intent of 
the maker of the personal directive where the directive does not contain clear 
instructions. The primary consideration relates to what is believed to be the 
decision of the maker in the circumstances, taking into account the knowledge 
of the wishes, beliefs and values of the maker of the personal 
directive: Personal Directives Act, s. 14(1)(3)(a). Section 14(1)(3)(b) of the Act 
goes on to provide that if those wishes, beliefs and values are not known, then 
the instructions should be interpreted with reference to what is believed to be, 
in the circumstances, in the best interest of the maker. 
 
VI. Conclusion  
 
[71] In my view, Rules 394 and 395 provide the most appropriate procedure for 
making an injunction application in the context of an urgent medical situation. 
The use of these Rules clearly provides the Court with the tools necessary to 
summarily dispose of questions which require a prompt hearing and an 
immediate and timely decision.  



[72] I am of the opinion that the proper test to be applied in determining 
whether an injunction should be granted in these types of applications is what 
is in the patient’s best interest. In coming to this conclusion, I adopted the 
reasoning set out in Re J. that the three-part test contained in R.J.R. MacDonald 
is not appropriate for this type of application. However, I wish to highlight that I 
do not agree with the idea that the overriding consideration ought to be what 
treatment is being recommended by physicians. [73] In determining what is in 
the patient’s best interest, consideration should be given to such matters as the 
patient’s actual medical condition, the recommended treatment program, the 
patient’s wishes and beliefs, and what is just and equitable. These factors 
should be weighed and balanced with a view to arriving at what is in the 
patient’s best interest without any specific factor being determinative. 
Moreover, I do not purport to have created an exhaustive list of considerations, 
but rather a starting point for the analysis in these matters. [74] Although I 
have held that no one factor should be treated as paramount, this conclusion 
may not apply where a valid personal directive exists which runs contrary to the 
proposed medical treatment program. In cases where a personal directive is 
found to exist, it would appear that, pursuant to the authority in the Personal 
Directives Act, the wishes, beliefs and values of the patient “must” be followed. 

 

15 Limitation on authority  

16 More than one agent 

17 Duty to keep records  
 
17(1) An agent must 
              (a) keep a record of personal decisions made by the agent 
                    under a personal directive, and 
              (b) keep the record during the period that the maker lacks 
                    capacity and for at least 2 years after the agent’s authority 
                    ceases. 
   (2) During any period of time that an agent is required to retain a 
         record of personal decisions, the agent, on request, 
             (a) must, subject to a personal directive, provide a copy of the 
                   record to the following: 
 
                        (i) the maker; 
                        (ii) the maker’s lawyer; 
                        (iii) the maker’s legal representative who has authority 
                              with respect to a matter addressed in the record, but 
                              only that portion of the record that is relevant to that 
                              person’s authority; 
                        (iv) any other agent who has decision-making authority 
                               with respect to a matter addressed in the record, but 
                               only that portion of the record that is relevant to that 
                               person’s authority; 
 
             (b) may, subject to a personal directive, provide a copy of the 
                   record or any portion of it to any person if the agent 
                   considers that it is in the interests of the maker to do so. 
                                                                                                                     1996 cP-4.03 s17 



 
Covenant Health v Alberta (Information and Privacy Commissioner), 2014 ABQB 562 
 

[17] Of the remaining information which Covenant Health has declined to 
disclose to Ms. McHarg, one subset of this batch of records is the personal 
information of Ms. McHarg’s parents’ agent under the Personal Directives 
Act the disclosure of which would obviously be a contravention of s. 17(1) of 
the Freedom of Information Act 
 
VII.         Conclusion 
 
[166]      Justice Lee, in an order entered January 29, 2014 , ordered that that 
“records at issue provided by Covenant Health to the Adjudicator ... 
, [i]ncamera submissions ... [and] [r]ecords disclosing the identity of the 
Undisclosed Affect Party” are to be sealed; that the presiding justice may 
review the sealed records in camera and make such use of them as the Justice 
determines appropriate; that the Clerk must reseal the records; and that the 
Clerk must return the sealed records to the Commissioner at a described time. 
 
[167]      In accordance with the terms of the Queen’s Bench order, I have 
reviewed the sealed records. I direct the Clerk of the Court of Queen’s Bench to 
reseal the records in compliance with Justice Lee’s order. 
 
[168]      This application is allowed in its entirety. The Court sets aside the 
adjudicator’s orders. 
 
[169]      Covenant Health is not entitled to its costs against the Commissioner. 
 
[170]      Covenant Health may apply for costs against Ms. McHarg in 
accordance with the conditions set out in paragraph 165. 
 
[171]      The Court acknowledges the assistance counsel provided. This 
application raised many complicated questions. 

 

18 Remuneration 
 
18 An agent is not entitled to receive any remuneration for 
exercising any authority under the personal directive unless the 
personal directive so provides. 
                                                                                  1996 cP-4.03 s18 

 
Covenant Health v Alberta (Information and Privacy Commissioner), 2014 ABQB 562 
 

[110] Contrary to the adjudicator’s opinion [73], the employment relationship is 
not analogous to the relationship between the maker of a personal directive 
and the agent of the maker under the Personal Directives Act. As Professor Klar 
has stated, “generally, an employer is vicariously liable to third parties for torts 
committed by employees in the course of their employment”. L. Klar, Tort Law 
646 (4th ed. 2008). An employee is liable to an injured party or the employer for 
negligent conduct while employed. Lister v. Romford Ice & Cold Storage 



Ltd., [1957] A.C. 555 (H.L. 1956) & London Drugs Ltd. v. Kuehne & Nagel 
International Ltd., 1992 CanLII 41 (SCC), [1992] 3 S.C.R. 299, 405. Otherwise, an 
employee is not personally liable. Blacklaws v. Morrow, 2000 ABCA 175 
(CanLII), 41. An agent under the Personal Directives Act is unlike an employee in 
many respects. First, the role the agent under the Personal Directives Act plays 
is limited and fundamentally different from that of an employee. Second, the 
agent usually is not paid for acting as an agent. Personal Directives Act, s. 18. 
Third, “[n]o action lies against an agent for anything done or omitted to be 
done in good faith while carrying out the authority of the agent in accordance 
with this Act”. Personal Directives Act, s. 28(1). Given these differences, 
decisions dealing with employees of a public body are not helpful. Mount Royal 
University, Order F2009-026, 11 aff’d 2011 ABQB 28 (CanLII). 
 
VII.         Conclusion 
 
[166] Justice Lee, in an order entered January 29, 2014 , ordered that that 
“records at issue provided by Covenant Health to the Adjudicator ... 
, [i]ncamera submissions ... [and] [r]ecords disclosing the identity of the 
Undisclosed Affect Party” are to be sealed; that the presiding justice may 
review the sealed records in camera and make such use of them as the Justice 
determines appropriate; that the Clerk must reseal the records; and that the 
Clerk must return the sealed records to the Commissioner at a described time. 
[167] In accordance with the terms of the Queen’s Bench order, I have 
reviewed the sealed records. I direct the Clerk of the Court of Queen’s Bench to 
reseal the records in compliance with Justice Lee’s order. 
[168] This application is allowed in its entirety. The Court sets aside the 
adjudicator’s orders. 
[169] Covenant Health is not entitled to its costs against the Commissioner. 
[170] Covenant Health may apply for costs against Ms. McHarg in accordance 
with the conditions set out in paragraph 165. 
[171] The Court acknowledges the assistance counsel provided. This application 
raised many complicated questions. 

 

 

 

Part 4  
 
Service Providers  
 

19 Providing services  
 
19(1) If a service provider intends to provide personal services 
          with respect to a personal matter to a maker who lacks capacity and 
          a personal directive is in effect, the service provider must 
              (a) if the personal directive designates an agent, follow any 
                    clear instructions of the agent that are relevant, or 
             (b) if the personal directive does not designate an agent or if 
              the agent designated is unable or unwilling to make a 
              personal decision or cannot be contacted after every 



              reasonable effort has been made, follow any clear 
              instructions in the personal directive that are relevant to 
              the decision to be made. 
  (2) If 
             (a) an agent has not been designated under the personal 
                   directive with respect to a personal matter and the 
                   personal directive does not contain any clear and relevant 
                   instructions for the service provider to follow under 
                   subsection (1)(b), or 
              (b) an agent has been designated under the personal directive 
                    with respect to a personal matter, but 
                         (i) the agent cannot be contacted after every reasonable 
                              effort has been made by the service provider, or 
 
Sweiss v. Alberta Health Services, 2009 ABQB 691 
 

B. Issue 2: What, if any, consideration should be given to a patient’s wishes, 
beliefs, and values when they are contrary to the course of treatment 
recommended by the health care providers? 
  
[43] The issue raised relates to the level of importance which should be placed 
on the wishes and beliefs of the patient when those wishes and beliefs are 
contrary to a course of treatment recommended by the physician. On 
September 25, 2009, I found that the declaration signed by Mr. Sweiss on 
August 15, 2009 was not a personal directive which met the requirements of 
the Personal Directives Act, R.S.A. 2000, c. P-6. However, I did find that it 
provided a clear indication of his wishes to have Islamic Sharia law apply to 
these issues concerning his health. 
 
Section 19(1) 
s. 19(1)(b) 
 
[45] Although it was not argued before the Court, it is important to review the 
law relating to personal directives which meet the requirements of the Personal 
Directives Act. What implications would such a directive have on the medical 
personnel or service providers as defined under the Personal Directives Act? 
Section 19(1) of the Act provides that service providers, which includes doctors, 
“must” follow any clear instructions that may be contained in a personal 
directive. If the personal directive does not designate an agent, the service 
provider must follow any clear instructions in the personal directive that are 
relevant to the decision being made: Personal Directive Act, s. 19(1)(b) 
 
s. 19(1)  
 
[48] Given the mandatory wording of s. 19(1) of the Personal Directives Act, it 
appears that where a personal directive with clear instructions conflicts with 
recommended medical treatment, the wishes, directions and instructions of 
the patient will prevail. In my view, this drafting reflects the fact that the 
Legislature only contemplated that personal directives would state that no 
extraordinary measures be taken to keep a patient alive. The Legislature does 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html


not appear to have anticipated that some directives would provide for 
indefinite life support. Thus, as the law currently stands, it appears that if a 
personal directive directs that all possible measures be taken to keep the 
patient alive, whether or not he is brain dead or no longer breathing on his 
own, the direction must be followed despite the fact that life support may be 
required for an indefinite period of time.            
 
VI. Conclusion  
 
[71] In my view, Rules 394 and 395 provide the most appropriate procedure for 
making an injunction application in the context of an urgent medical situation. 
The use of these Rules clearly provides the Court with the tools necessary to 
summarily dispose of questions which require a prompt hearing and an 
immediate and timely decision. [72] I am of the opinion that the proper test to 
be applied in determining whether an injunction should be granted in these 
types of applications is what is in the patient’s best interest. In coming to this 
conclusion, I adopted the reasoning set out in Re J. that the three-part test 
contained in R.J.R. MacDonald is not appropriate for this type of application. 
However, I wish to highlight that I do not agree with the idea that the 
overriding consideration ought to be what treatment is being recommended by 
physicians. [73] In determining what is in the patient’s best interest, 
consideration should be given to such matters as the patient’s actual medical 
condition, the recommended treatment program, the patient’s wishes and 
beliefs, and what is just and equitable. These factors should be weighed and 
balanced with a view to arriving at what is in the patient’s best interest without 
any specific factor being determinative. Moreover, I do not purport to have 
created an exhaustive list of considerations, but rather a starting point for the 
analysis in these matters. [74] Although I have held that no one factor should 
be treated as paramount, this conclusion may not apply where a valid personal 
directive exists which runs contrary to the proposed medical treatment 
program. In cases where a personal directive is found to exist, it would appear 
that, pursuant to the authority in the Personal Directives Act, the wishes, 
beliefs and values of the patient “must” be followed. 

  

20 Authority to provide service  

21 Continuing duty to consider capacity 

23 Duty to verify matters  

24 Providing emergency medical services 

 

 

Part 4.1 
 
Public Guardian  
 

24.1 Delegation by Public Guardian 

24.2 Complaints to Public Guardian  

24.3 Investigation by Public Guardian  

24.4 Powers of Public Guardian after investigation  

24.5 Collection and disclosure of information  



24.6 Notification of authorities  
 

Part 5  
 
Court Review 
 

25 Application  
 
25 A person who makes a personal directive, the Public Guardian 
or any other interested person may apply to the Court for any one 
or more orders referred to in section 27. 
                                                      RSA 2000 cP-6 s25;2007 c37 s11;2009 c53 s128 

 
Sweiss v. Alberta Health Services, 2009 ABQB 691 
 

[47] It should further be noted that any interested person may apply to the 
Court by way of Originating Notice for a hearing to determine different issues 
as provided for in s. 27(1): Personal Directives Act, s. 25. However, the Court 
cannot add or alter the intent of the instructions contained in a personal 
directive: Personal Directives Act, s. 27(3). Thus, in summary, it is clear from a 
reading of these provisions that a high level of importance is placed on the 
wishes of the individual making the personal directive. … 
  
VI. Conclusion  
 
[71] In my view, Rules 394 and 395 provide the most appropriate procedure for 
making an injunction application in the context of an urgent medical situation. 
The use of these Rules clearly provides the Court with the tools necessary to 
summarily dispose of questions which require a prompt hearing and an 
immediate and timely decision. [72] I am of the opinion that the proper test to 
be applied in determining whether an injunction should be granted in these 
types of applications is what is in the patient’s best interest. In coming to this 
conclusion, I adopted the reasoning set out in Re J. that the three-part test 
contained in R.J.R. MacDonald is not appropriate for this type of application. 
However, I wish to highlight that I do not agree with the idea that the 
overriding consideration ought to be what treatment is being recommended by 
physicians. [73] In determining what is in the patient’s best interest, 
consideration should be given to such matters as the patient’s actual medical 
condition, the recommended treatment program, the patient’s wishes and 
beliefs, and what is just and equitable. These factors should be weighed and 
balanced with a view to arriving at what is in the patient’s best interest without 
any specific factor being determinative. Moreover, I do not purport to have 
created an exhaustive list of considerations, but rather a starting point for the 
analysis in these matters. [74] Although I have held that no one factor should 
be treated as paramount, this conclusion may not apply where a valid personal 
directive exists which runs contrary to the proposed medical treatment 
program. In cases where a personal directive is found to exist, it would appear 
that, pursuant to the authority in the Personal Directives Act, the wishes, 
beliefs and values of the patient “must” be followed. 

 



26 Service of originating notice  

Part 6 
 
Liability and Protection 
 

27 Decision of Court  
 
27(1) The Court may, on hearing an application under section 25, 
          do any one or more of the following: 
             (a) make a determination of capacity of the maker or agent 
           after considering a report made under subsection (2)(b); 
             (b) determine the validity of a personal directive or any part 
                   of it; 
             (c) based on instructions contained in a personal directive, 
                   vary, confirm or rescind a personal decision, in whole or 
                   in part, made by an agent; 
             (d) determine the authority of an agent; 
             (d.1) revoke the authority of an agent referred to in section 24.4, in whole or in part, if the     
                      agent is failing to comply with the personal directive or the duties of an agent and 
                      the Court considers that the failure is likely to cause 
                      serious harm to the physical or mental health of the 
                      maker; 
              (e) provide advice and directions; 
              (f) make a decision where a majority cannot agree under 
                   section 16(2); 
              (g) stay a decision of an agent; 
              (h) make any other order that the Court considers appropriate 
                    that is not inconsistent with a personal directive. 
   (2) For the purpose of assisting the Court in making a decision 
         under subsection (1), the Court may 
              (a) require an agent to provide to the Court a report of the 
                    personal decisions made by the agent, or 
              (b) order that a report on the capacity of a maker or an agent 
                    be prepared. 
   (3) In making a decision under subsection (1), the Court may not 
         add to or alter the intent of an instruction contained in a personal 
         directive. 
                                                                                                        RSA 2000 cP-6 s27;2007 c37 s12 

  
Sweiss v. Alberta Health Services, 2009 ABQB 691 
 

s. 27(1) 
s. 27(3) 
 
Supra, [47], [71] 

 
Brlekovich v. Brlekovich, 2017 ABQB 333 
 

Personal Directive 



[30] On November 14, 2006, Joseph signed a personal directive appointing 
Donna as his agent.  It was brought into force on June 20, 2013.  Since then, 
Joseph has resided in assisted living facilities. 
 
[31] Shannon seeks an order under the Personal Directives Act, RSA 2000, c P-6, 
s 27(1)(d.1) revoking Donna’s authority under the personal directive.  The 
evidence she relies upon in support of that application is largely hearsay and in 
at least one case is not confirmed by the source of the hearsay, Pamela, who 
has also sworn an affidavit filed in these proceedings.  Donna also expressly 
denies that the “facts” Shannon swears to are true. 
 
[32] Shannon has provided no independent evidence that Donna has not acted 
in Joseph’s best interests as his agent.  There is no foundation in the evidence 
provided for the conclusion that Joseph is not being properly cared for in 
assisted living home which Donna, as his agent, has arranged for him. 
 
[33] Shannon’s application under s. 27 of the Personal Directives Act is 
dismissed.  Her applications for various other orders relating to the personal 
directive are also dismissed. 

 

28 Protection from liability  
 
   28(1) No action lies against an agent for anything done or omitted 
             to be done in good faith while carrying out the authority of the 
            agent in accordance with this Act. 
 
       (2) No action lies against a service provider for anything done or 
             omitted to be done in good faith in acting or purporting to act in 
             accordance with this Act. 
 
        (3) No action lies against an agent or service provider for anything 
              done or omitted to be done in good faith in reliance on a personal 
              directive if the maker of a personal directive has 
 
              (a) changed or revoked the personal directive, or 
              (b) revoked the authority of the agent 
                    without the knowledge of the agent or service provider, as the case 
                    may be. 
     (4) No action lies against the Public Guardian, or against a person 
           acting for or under the direction of the Public Guardian, for 
           anything done, reported or said in good faith in the exercise or 
           performance or the intended exercise or performance of a power, 
           duty or function under this Act. 
                                                                                RSA 2000 cP-6 s28;2007 c37 s13 

 
Covenant Health v Alberta (Information and Privacy Commissioner), 2014 ABQB 562 
 

[110] Contrary to the adjudicator’s opinion[73], the employment relationship is 
not analogous to the relationship between the maker of a personal directive 
and the agent of the maker under the Personal Directives Act. As Professor Klar 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html#sec27_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb562/2014abqb562.html?searchUrlHash=AAAAAAAAAAEAF1JTQSAyMDAwLCBjIFAtNiwgcyAyOC0xAAAAAQAVLzE4MDA5LWN1cnJlbnQtMSMyOC0xAQ&resultIndex=1#_ftn73
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html


has stated, “generally, an employer is vicariously liable to third parties for torts 
committed by employees in the course of their employment”. L. Klar, Tort Law 
646 (4th ed. 2008). An employee is liable to an injured party or the employer for 
negligent conduct while employed. Lister v. Romford Ice & Cold Storage Ltd., 
[1957] A.C. 555 (H.L. 1956) & London Drugs Ltd. v. Kuehne & Nagel 
International Ltd., 1992 CanLII 41 (SCC), [1992] 3 S.C.R. 299, 405. Otherwise, an 
employee is not personally liable. Blacklaws v. Morrow, 2000 ABCA 175 
(CanLII), ¶41. An agent under the Personal Directives Act is unlike an employee 
in many respects. First, the role the agent under the Personal Directives Act 
plays is limited and fundamentally different from that of an employee. Second, 
the agent usually is not paid for acting as an agent. Personal Directives Act, s. 
18. Third, “[n]o action lies against an agent for anything done or omitted to be 
done in good faith while carrying out the authority of the agent in accordance 
with this Act”. Personal Directives Act, s. 28(1). Given these differences, 
decisions dealing with employees of a public body are not helpful. Mount Royal 
University, Order F2009-026, ¶11 aff’d 2011 ABQB 28 (CanLII). 
 
[111] The Court concludes that the adjudicator’s decision is incorrect. It is not 
consistent with the provisions of the Personal Directives Act and the principles 
of the common law which attach a separate legal personality to the agent.[74] 
 
 
 
VII.         Conclusion 
 
[166] Justice Lee, in an order entered January 29, 2014 , ordered that that 
“records at issue provided by Covenant Health to the Adjudicator ... 
, [i]ncamera submissions ... [and] [r]ecords disclosing the identity of the 
Undisclosed Affect Party” are to be sealed; that the presiding justice may 
review the sealed records in camera and make such use of them as the Justice 
determines appropriate; that the Clerk must reseal the records; and that the 
Clerk must return the sealed records to the Commissioner at a described time. 

 
[167] In accordance with the terms of the Queen’s Bench order, I have reviewed the sealed records. 
I direct the Clerk of the Court of Queen’s Bench to reseal the records in compliance with Justice 
Lee’s order. 
[168] This application is allowed in its entirety. The Court sets aside the adjudicator’s orders. 
[169] Covenant Health is not entitled to its costs against the Commissioner. 
[170] Covenant Health may apply for costs against Ms. McHarg in accordance with the conditions 
set out in paragraph 165. 
[171] The Court acknowledges the assistance counsel provided. This application raised many 
complicated questions. 
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